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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8215 


HOWENSTEIN REALTY CORPORATION, Appellant , 

v. 

EDWARD E. RICHARDSON AND GRACE P. 
RICHARDSON, Appellees. 


Appeal From the Municipal Court of the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This was a suit brought in the Municipal Court of the 
District of Columbia by appellant against appellees for 
damages claimed to have been sustained by appellant be¬ 
cause of appellees’ failure to fully comply with the terms 
of a written real estate sales contract between the parties. 
(Appellant’s App. 2-3) (Title 11, Sec. 703, 1940 Edition 
D. C. Code). 
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STATEMENT OF CASE. 

Appellant, Howenstein Realty Corporation, sued appel¬ 
lees claiming a money judgment for damages sustained by 
it because of appellees* failure to comply with the terms of 
a written real estate sales contract between the parties. In 
the contract dated March 11, 1941, appellant agreed to pur¬ 
chase from appellees Parcel 229/82 in Square 3946, in the 
District of Columbia, for the sum of Sixty-one Hundred 
($6,100.) Dollars, cash, and the appellees agreed in said 
contract to convey said Parcel to appellant. (Appellant’s 
App. 2-3.) The Assessment Books of the District of Co¬ 
lumbia indicated the area of said Percel to be 38,191 square 
feet, and assessed in the name of appellees, who paid the 
taxes therefor. (Appellant’s App. 11.) Appellant paid 
appellees the agreed price of Sixty-one Hundred ($6,100.) 
Dollars in cash. The certificate of title to the property pre¬ 
sented to appellant by the District Title Insurance Com¬ 
pany described said Parcel 229/82 by metes and bounds and 
covered the square foot area as indicated in the District of 
Columbia Asssessment Books, namely: 38,191 square feet. 
(Appellant’s A])}). 10-11.) The Deed from appellees to 
appellant was dated April 3, 1941, and described the prop- 

ertv bv metes and bounds in the same fashion as it was de- 

• * 

scribed in the aforementioned certificate of title. (Appel¬ 
lant’s App. 11-12.) Shortly after appellant acquired the 
property, it was learned by appellant that appellees did not 
own all of the square footage indicated in said District of 
Columbia Assessment Books and as described in said deed, 
but that appellees’ ownership thereof was short some 
2710.59 square feet, which was the property of the adjoin¬ 
ing land owner, Gladys K. Faithful. (Appellant’s App. 12.) 
Thereafter arrangements were made by the appellant with 
the adjoining property owner (Mrs. Faithful) whereby ap¬ 
pellant obtained from Mrs. Faithful 809.69 square feet 
(part of the shortage of 2716.59 square feet attempted to be 
conveyed by appellees in the aforesaid deed). (Appellant’s 
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App. 12.) Appellant in consideration of said 809.69 square 
feet obtained from Mrs. Faithful, conveyed to her a portion 
of the land obtained by it from the appellees. (Appellant’s 
App. 12-13.) Efforts were made by appellant to have ap¬ 
pellees correct the error and obtain from Mrs. Faithful a 
deed to the property in question before the said arrange¬ 
ments between appellant and Mrs. Faithful were made, but 
without tangible results. (Appellant’s App. 13.) 

The appellees paid the real estate taxes for said 2716.59 
square foot shortage during the period of years they owned 
Parcel 229/82 and appellees had no reason to believe that 
they did not own said 2716.59 square feet. (Appellant’s 
App. 17.) 

The contract between the parties dated March 11, 1941, 
contained the following provision: 

“This contract, made in triplicate, when ratified by 
the seller contains the final and entire agreement be¬ 
tween the parties hereto and they shall not be bound 
by any terms, conditions, statements or representa¬ 
tions, oral or written, not herein contained.” (Appel¬ 
lant’s App. 17.) 

The deed from appellees to appellant made in pursuance to 
said contract and attempting to convey the square footage 
in controversy, contained the following provision: 

“And the said parties of the first part covenant that 
they will warrant specially the property herein con- 
veved; and that tliev will execute such further assur- 
ances of said land as may be requisite.” (Appellant’s 
App. 17.) 

Appellee, Edward E. Richardson, acting for himself and 
his wife, appellee, Grace P. Richardson, before the signing 
of said contract conferred with Samuel Barrow, salesman 
for appellant, and presented to said salesman a tracing in¬ 
dicated as “Dedication of land for public highways”, which 
appellee said he received from the District of Columbia 
Commissioners covering a proposed dedication of land to 
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the District of Columbia in the general vicinity of said 
Parcel 229/82, and, on said tracing pointed out to said sales¬ 
man said Parcel 229/82 as the land owned by appellees 
which they proposed to sell to appellant. Thereafter the 
said contract of March 11, 1941, between the parties was 
signed, which contract covered said Parcel 229/82 as indi¬ 
cated in said “Dedication of land for public highways”. 
(Appellant’s App. 8-9.) 

Prior to the signing of the contract between the parties 
said salesman and appellee, Edward E. Richardson, viewed 
the land together and appellee showed to said salesman a 
hedge running along Alabama Avenue to the east line of his 
property. He showed said salesman no other line. How¬ 
ever, the salesman stated he did observe a growth of trees 
and bushes on the eastern boundary not in a perfect line and 
not pointed out to him by appellee. These trees and bushes 
were irregular in location, not in a direct line, nor of a uni¬ 
form size or location, and were varying as to size, direction 
and location. (Appellant’s App. 9.) 

The contract between the parties was signed by H. R. 
Howenstein, secretary of appellant, in its behalf. He did 
not inspect the property before the signing of the contract 
and hence no intervening growth was pointed out to him, 
but, in the process of building improvements on the land by 
appellant subsequent to the date of the deed of conveyance, 
some trees and shrubs were removed in straightening out 
the boundary between the tract conveyed by appellees to 
appellant and the Faithful land to the east thereof. (Ap¬ 
pellant’s App. 10.) 

Gladys R. Faithful, witness for appellees, referred to the 
small trees, bushes, shrubs and hedge to the west of her 
land and the east of the land conveyed by appellees to ap¬ 
pellant as a “hit and miss proposition,” and were never 
understood by her to be a definite allocation of the line of 
division between her property and the property of ap¬ 
pellees; that a tree or tree stump at Alabama Avenue in 
the corner of the two properties was an “apex or hub” 
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from which she measured her property by directions; that 
the trees and bushes to the west were not in a direct line 
because the bushes were “here and there.” But, “they 
made a perfect border.” “You could tell which was which. 
Mine was sodded—the other was not.” And the line of 
plantings made by the tenant of the frame house on the 
corner of 12tli Street and Alabama Avenue showed the 
separation between the two properties. (Appellant’s A])}). 
14-15.) 

Edward M. Richardson, son of appellees, testifying in 
their behalf, stated the true boundaries (that is, what was 
afterwards shown on the corrected survey) between the 
Faithful tract and appellees’ land both on the west and 
south were plainly evident and these were pointed out to 
salesman Barrow before the sale. (Appellant’s App. 15.) 

Appellee, Edward E. Richardson, in his own defense, 
testified, that the plantings on the west marked the separa¬ 
tion between his land and that of the Faithful tract; and 
that these were pointed out to salesman Barrow by him in 
connection with the sale; that the plantings on the south 
were in line with the erroneous plat; but on cross examina¬ 
tion he said that these plantings “were on the line of the 
property we were conveying.” (Appellant’s App. 1G). 
Appellee, Edward E. Richardson, did not designate to said 
salesman by direction, either in distance or points, his land 
as distinguished from the adjoining land of Mrs. Faithful: 
he stated there was also a smooth grass surface and flower 
bed, owned by Mrs. Faithful, which he indicated as an ad¬ 
ditional designation of his land to said salesman. (Appel¬ 
lant’s App. 16-17.) 

Counsel representing the parties stipulated—“that the 
value of the real estate involved herein is the total sum of 
$472.90.” (Appellant’s App. 8.) 
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STATEMENT OF POINTS ON WHICH APPELLANT 

INTENDS TO RELY. 

1. The Court below erred in allowing oral testimony of 
appellees to vary the terms of the written contract, said 
written contract containing bv its TERMS the final and en- 
tire agreement between the parties, and that said parties 
shall NOT be bound by any terms, conditions, statements 
or representations, oral or written, not therein contained. 
(Appellant's App. 19.) 

2. The Court below erred in not finding for appellant 
in that the deed of conveyance, from appellees to appellant, 
contained a warranty of the property conveyed, and said 
appellees, by the terms of said deed, covenanted that they 
would execute such further assurances of the land as may 
be requite. (Appellant’s App. 19.) 

SUMMARY OF ARGUMENT. 

I. 

The action of the Court below in allowing the testimony 
of appellee, Edward E. Richardson, and of his son, Edward 
M. Richardson, which testimony attempted to indicate a 
pointing out to salesman Barrow of hedges, trees, shrubs, 
etc.J generally, and not indicating lines of demarcation, dis¬ 
tance, direction or location of the hedges, trees, shrubs, etc., 
to vary the written contract between the parties is contrary 
to law. Besides, said contract, by its terms, specifically 
made void any oral arrangements, (if any) made between 
the parties regarding the same. 

II. 

The deed of conveyance from appellee to appellant, 
which was the fulfillment of the contract between the par¬ 
ties, warranted the quantity of the property conveyed, that 
is, 38,191 square feet, the appellant in reality receiving 
2716.59 square feet less than it contracted for. Further, 
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said deed provided that appellees would execute such fur¬ 
ther assurances of said land (38,191 square feet) as may be 
requisite. Hence, recovery may be had for the value of the 
2716.59 square foot shortage not received by appellant but 
believed by appellees to have been owned by them and con¬ 
veyed to appellant. 


I. 

ARGUMENT. 

The sales contract had its inception when appellant’s 
salesman, Barrow, who was in the vicinity of the property, 
was approached by the son of the appellees. Afterwards 
appellee, Edward E. Richardson, showed said salesman the 
District of Columbia “Dedication of land for public high¬ 
ways/’ which appellee had received from the District of 
Columbia Commissioners. (Appellant's App. 9.) The 
contract in so far as concerns the area of the land, 38,191 
square feet, was predicated upon the appellees’ “Dedica¬ 
tion of land for public highways,” the District of Columbia 
Plat Book and the District of Columbia Assessment Books, 
each of which showed Parcel 229/82 to be owned by the 
appellees and containing a square foot area of 38,191 square 
feet. Appellant, through its secretary, H. R. Howen- 
stein who signed the contract in behalf of appellant, 
followed the usual custom in buying the property, 
namely: consulted the Tax Office of the District of Colum¬ 
bia and found that the real estate taxes for the property in 
question were assessed in the name of the appellees, and 
that the taxes for said property had been paid by the ap¬ 
pellees for years. (Appellant’s App. 11.) There is no 
showing whatever that Parcel 229/82 contained less than 
38,191 square feet, but on the contrary the District of 
Columbia Assessment Books indicated said parcel to cover 
the area in square feet as indicated. (Appellant’s App. 9.) 
Further, the title report of the District Title Insurance 
Company and the deed of conveyance each covered the 
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entire area of 38,191 square feet. Besides, appellee, Ed¬ 
ward E. Richardson, stated he paid the real estate taxes on 
the whole 38,191 square feet and had no reason to believe 
appellees did not own the 2716.59 square feet shortage, the 
subject of this controversy. (Appellant's App. 17.) In 
the District of Columbia, real estate is usually bought and 
sold by Lot and Square number or by parcel number, and 
said lots or parcels usually contain the square foot area of 
the property intended to be purchased. The property in¬ 
tended to be purchased by the appellant and to be sold by 
the appellees was the total area of 38,191 square feet and 
not acreage, and, the appellant received in reality 2716.59 
square feet less than contracted for and conveyed by the 
deed. 

Courts are uniform in holding that oral testimony can- 
not be admitted to vary a written instrument. Baltimore 
Permanent Bldg, and Land Society vs. Smith, 54 Md. 
187-201-202. 

“The written contract in terms stipulates for the sale 
of a parcel of land, described as part of Solomon’s 
Island, containing about sixty-five acres. The purpose 
of the parol testimony is to prove a sale of sixtv-five 
acres of land, without qualifying words, and also to 
prove representations made by the agent of the vendor, 
that the number of acres contained in the parcel sold, 
was at least sixty-five, and that such representation 
induced the appellee to sign the contract. Now this 
testimony cannot be said to relate to an independent 
collateral fact; on the contrary, it refers to the very 
subject-matter embraced in the writing, to wit: the 
quantity of number of acres; and its effect is to bind 
the appellant absolutely to convey at least sixty-five 
acres’’; 

“There is no rule of law better settled or more flex¬ 
ible than that which excludes parol evidence which is 
offered to vary or contradict the terms of a written 
contract. The rule on this subject is distinctly stated 
in Rice vs. Forsyth, 41 Md. 402, as follows: ‘It is a car- 
j dinal rule that parol or extrinsic evidence is inadmis¬ 
sible to add to, contradict or vary the terms of a writ- 


9 


ten contract. It may be admitted to ascertain and 
make certain the parties and subject-matter of an 
agreement, to apply the contract to its subject, to prove 
any collateral independent fact about which the writ¬ 
ten agreement is silent, and to remove latent ambigui¬ 
ties. In such case it is used not to contradict or vary 
the written instrument, but to uphold and enforce it 
as it stands’.” 

See also Donaldson vs. Uhlfelder, 21 App. D. C. 489, and 
Lippincott vs. Kerr, 59 App. D. C. 290; 40 Fed. 2d. 802. 

If the general rule of prohibition against oral testimony 
varying the terms of a written instrument were otherwise, 
the contract between the parties would exclude such testi¬ 
mony by its very terms. 

The attempt made by appellees to vary the terms of the 
written contract, at most, is very indefinite. There was no 
description of the land by monuments. The land was de¬ 
scribed by metes and bounds in the deed. The plat book of 
the District of Columbia specifically laid off the land as did 
appellees’ “Dedication of land for public highways,” ex¬ 
hibited by him to salesman Barrow. (Appellant’s App. 9.) 

II. 

Recovery can be had for value of shortage of land. Horn 
vs. Phillips, 167 Iowa 169,149 N. W. 80-82: 

“Although the sale may not have been made by the 
acre, as contended by appellants, nevertheless there 
was a material shortage in the number of acres, and the 
trial court did not err in valuing this shortage at the 
rate per acre which the total price bore to the number 
of acres which were represented to be in the tract. In 
no other way could the value of the shortage be fixed, 
for no one can tell what the character of the land mak¬ 
ing up the shortage.” 

See also Tropico Land & Improvement Co. vs. Lambourn, 
170 Cal. 33, 38; 148 Pac. 206; 

“The alleged cause of action for specific perform¬ 
ance is based upon a breach of the warranty contained 
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in the deed by Susan Classed Mitchell. By no rule of 
interpretation can this covenant of warranty be con¬ 
strued as a contract whereby she agreed to acquire and 
convey, or cause the owner thereof to convey, an out¬ 
standing paramount title to plaintiff. Her deed fur¬ 
ther purported to convey the title and the covenant 
was an assurance of title in fee to the land so conveyed 
to the grantee, with an agreement on her part to de¬ 
fend the same against the lawful claims of all persons 
asserting ownership thereof. The covenant of war¬ 
ranty in a deed conveying land, or any interest in land, 
is an undertaking by the warrantor, that on the failure 
of the title which the deed purports to convey, either 
for the whole estate or for a part only, by setting up 
a superior title, that he will make compensation in 
money for the loss sustained by such failure of title. 
(King vs. Kerr's Ad'rs., 5 Ohio 155 (22 Am. Dec. 777) 
and in M. Gary vs. Hastings, 31) Cal. 360, (2 Am. Re]). 
456), it is said: ‘It is well settled that the rule of dam¬ 
age, where there has been an actual loss of the prem¬ 
ises, is the purchase money and interest.’ This rule, 
‘that the measure of damages is the consideration paid 
and interest to date of the judgment of eviction,’ says 
the author of Pingrey on Real Property (sec. 1461), 
prevails in nearly all the states in the Union.” 

And in Gardner vs. Kiburv, 184 Iowa 1268, 1276; 168 X. W. 

214, the Court said: 

“The deed made by the defendants, as we have al¬ 
ready said, conveys and warrants a farm of 500 acres; 
or, to be exact, 409.07 acres, more or less. This war¬ 
ranty was not merely of the defendants’ title or their 
right to convey, but, subject only to slight and unimpor¬ 
tant inaccuracies, it constitutes at least a representa¬ 
tion, if not a warranty, on which the buyer may rely, 
as a near approximation to the actual quantity of land. 
In other words, while not a warranty of ‘the precise 
quantity of land, it does import that the actual quan¬ 
tity is a near approximate to that mentioned (Kitz- 
man vs. Carl, 133 Iowa 341); and if there be more than 
a reasonable deficiency, there is a breach of such 
covenant.’ ” 
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Again, the Court speaking with regard to recovery for 
material shortage said: (on page 1272-1273 of the Iowa 
Report) 

“Some confusion has arisen by reason of the failure- 
of the Courts in some instances to distinguish between 
a sale in gross, or lump, and a sale of a definitely stated 
number of acres for a gross or lump sum. In a sale 
of the former kind, generally speaking, the seller sells 
and the purchaser buys each at his own risk as to the 
acreage of the property transferred. In the other case, 
the seller undertakes to sell, and the purchaser under¬ 
stands that he is buying, a definitely stated number of 
acres, for the gross price named; and, although no price 
per acre be expressly mentioned, the right of the latter 
to recover for a material shortage in the acreage can¬ 
not be doubted.” 

The covenant for further assurances contained in the 
deed of April 3, 1941, gave to appellant the assurance that 
if the property attempted to be conveyed should in anywise 
prove defective, then the appellees would make good in dam¬ 
ages. Cochran vs. Pascault, 54 Md. 1,—16-17. 

“It seems to us there is an element of mutualitv in 

* 

such a covenant, and that in this case the parties by 
giving and receiving a deed with these recitals, and this 
covenant must have contemplated this very action on 
the part of the vendors. The covenant while it se¬ 
cured the vendee a right of action at law for damages 
for a breach of it, and a right to enforce in equity its 
specific performance, gave to the vendors the right, if 
they so chose, to act under it voluntarily as they have 
done, and to cure the defect in the recited title as soon 
as it as discovered.” 
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CONCLUSION. 

It is respectfully submitted that the Court below erred in 
not giving: judgment in the sum of $472.90 for the value of 
the shortage of 2716.59 square feet, and further erred in 
permitting oral testimony of appellee, Edward E. Richard¬ 
son, and his son, to vary the written contract, besides the 
burden of proof shifted to appellees, which burden they did 
not meet. 

Respectfully submitted, 

John D. Fitzgerald, 

Attorney for Appellant, 

226 Woodward Bldg., 
Washington, D. C. 
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2 In the Municipal Court of the District of Columbia. 

Law No. A-16,552. 

} Iowenstein Realty Corporation, a Delaware Corporation., 

Plaintiff, 

v. 

Edward E. Richardson and Grace P. Richardson, 

Defendants. 

Complaint for Damages Resulting From Non Performance 
of Contract For Sale of Real Estate. 

Filed November 13, 1941 

Tliis Court has jurisdiction because this case involves a 
suit not exceeding One Thousand ($1,000) Dollars. 

1. Plaintiff, Howenstein Realty Corporation, is a corpo¬ 
ration organized under the laws of the State of Delaware 
and has its principal place of business at 1418 II Street, 
N. W., Washington, D. C. 

2. The defendants, Edward E. Richardson and Grace P. 
Richardson, are citizens of the United States and residents 
of the District of Columbia. 

3. That heretofore on, to wit, March 11, 1941, the plain¬ 
tiff, Howenstein Realty Corporation, acting by and through 
its duly constituted and authorized agent, IT. R. Howenstein, 
entered into a certain written “Sales Contract” with the 
defendants, Edward E. Richardson and Grace P. Richard¬ 
son, wherein and whereby the defendants, claiming to be 
the owners of Parcel 229/82 in Square 5946, agreed to sell, 
transfer and convey to the plaintiff, acting by and through 
its agent, as aforesaid, said real estate known as Parcel 
229-82 in said Square 5946 for the sum of Sixty-one Hun¬ 
dred ($6100.00) Dollars, cash; that among other things said 
contract contained the provision that, taxes, general and 
special, are to be adjusted according to the certificate of 

' taxes issued by the Collector of Taxes of the District 

3 of Columbia, except that assessments for improve¬ 
ments completed prior to the date of said contract, 

whether assessment therefore has been levied or not, shall 
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be borne by the defendants, or allowance made therefore 
at the time of the transfer of said property from defendants 
to plaintiff. 

4. That in pursuance to the terms of said contract, the 
plaintiff paid the amount agreed to to the defendants for 
the purchase of said real estate; that defendants failed and 
neglected to convey, in accordance with said contract, all of 
the real estate contemplated in said contract between the 
parties, being Parcel 229/82 in Square 5946, in that said de¬ 
fendants failed and neglected to convey to the plaintiff 
809.69 square feet, and in addition failed and neglected to 
convey 1906.91 square feet to the plaintiff, all of which was 
contemplated by said contract between plaintiff and defen¬ 
dants. 

5. That prior to the date of the aforesaid contract, water 
main and sewer improvements and assessments were made 
by the District of Columbia against said real estate, but not 
levied. The cost for “special assessment” levied by the 
District of Columbia for said water main and sewer im¬ 
provements and assessments against said real estate is One 
hundred fifty-eight and 95/100 ($158.95) Dollars, which sum 
has been paid by plaintiff to the District of Columbia. De¬ 
mand has been made by plaintiff upon the defendants to 
pay for said water main and sewer improvements and as¬ 
sessments, but they have failed to pay the same. 

"Wherefore, the plaintiff demands judgment against de¬ 
fendants and each of them for the sum of $1,000.00, interest 
and costs, in accordance with the Bill of Particulars filed 
herewith and made a part hereof. 

HOWENSTEIN REALTY CORPORATION 
By /s/ H. R. HOWENSTEIN 
1418 II Street, N. W. 
Washington, D. C. 

/s/ JOHN D. FITZGERALD, 

226 Woodward Building, 

Washington, D. C., 

Attorney for Plaintiff. 

*•••••••*• 
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4 Bill of Particulars 

Tlie plaintiff gives as its bill of particulars against the 
defendants and each of them the following: 

‘‘Special assessment’’ paid to the District of 
Columbia by plaintiff for water main con¬ 
struction $7*2.25 

“Special assessment” paid to the District 
of Columbia by plaintiff for sewer in Ala¬ 
bama Avenue 86.70 

Value of land not conveved bv defendants 

» • 

to plaintiff as contemplated in contract be¬ 
tween plaintiff and defendants dated March 
11, 1941, 809.69 sq. ft. and in addition there¬ 
to 1906.91 sq. ft., a total of 2716.60 sq. ft. 841.05 


Total $1,000.00 

And the plaintiff brings this suit and claims from the de¬ 
fendants and each of them the sum of One Thousand 
($1,000.00) Dollars, with interest and costs. 

IIOWENSTEIN REALTY CORPORATION 
By /s/ H. R. HOWEXSTEIN 
1418 H Street, N. W., 
Washington, D. C. 

JOHN D. FITZGERALD 
226 Woodward Building, 

Washington, D. C. 

Attorney for Plaintiff. 

#*••••••#* 

5 Answer of Defendants to Complaint for Damn yes 
Resulting From Non-Performance of Contract For 
Sale of Real Estate 

Filed November 27, 1941 

First Defense 

i 

Como now the defendants Edward E. Richardson and 
Grace P. Richardson and, reserving the right to object to 
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the jurisdiction of this Court as in the “Third Defense” 
hereinafter set forth, say: 

1. Defendants admit the allegations of Paragraph 1 of 
the complaint. 

2. Defendants admit the allegations of Paragraph 2 of 
the complaint. 

3. They admit the allegations of Paragraph 3 of the com¬ 
plaint. 

4. They admit the allegation in Paragraph 4 of the com¬ 
plaint that plaintiff paid the amount agreed to the defen¬ 
dants for the purchase of the real estate, but deny the fur¬ 
ther allegations of said Paragraph 4, and in further answer 

thereto sav: 

* 

(a) That prior to the making of said contract of sale of 
March 11,1941, by which defendants agreed to sell to plain¬ 
tiff land described as Parcel 229/82, defendants intending 
thereby to convey and plaintiff intending to receive what 
defendants had received from their predecessors in title, 

defendants and plaintiff went upon said land and to- 
6 gctlier identified and agreed upon the upper Eastern 
boundary of said land as a permanent hedge start¬ 
ing from the Southern line of Alabama Avenue (the North¬ 
ern boundary line of the land to be conveyed) and running 
thence due South for 86 feet more or less. 

(b) That although the distances in the conveyance there¬ 
after made by defendants to plaintiff, based upon an erro¬ 
neous plat (prepared by the Surveyor of the District of 
Columbia and carried on the official records of said Dis¬ 
trict) of that parcel of land reserved from a description by 
metes and bounds in the aforesaid deed from defendants’ 
predecessors in title to them (upon which erroneous plat 
plaintiff and defendants alike relied) purported to give 
plaintiff an area of land larger than that identified by the 
agreed hedge monument aforesaid (the difference being 
the areas in said Paragraph 4 set forth), yet defendants 
did in fact convey the whole of the land identified as afore¬ 
said by plaintiff and defendants and agreed upon by them 
to be conveyed. 


6 


5. Defendants admit that prior to the date of said con¬ 
tract water-main and sewer improvements were made by 
tlie District of Columbia against said real estate but not 
levied. They admit that demands were made for payments 
of levies thereafter laid but deny that they were in the 
amounts named in the Complaint and Bill of Particulars, 
said demands having been heretofore for $107.49 and $75.25 
for special assessments and water-main assessments re¬ 
spectively. Defendants tender themselves willing to pay 
the aggregate sum of $158.95 named in the Complaint and 
Bill of Particulars upon due proof thereof. 

6. The alleged damages of $841.05 for the alleged failure 
of defendants to convey the full area of land contracted for 

is excessive in view of the circumstances that: 

7 (a) Plaintiff made no cash outlay but effected an 

agreement with the owner of adjoining land reserved 
out ^>f the description in the deed from defendants’ pred¬ 
ecessors in title to defendants by plaintiff’s giving to said 
adjoining owner land which because of its irregular posi¬ 
tion was of no real value to plaintiff. 

(b) The proportion of land alleged not to have been con¬ 
veyed, 2,716.60 square feet, is only a slight fraction of the 
total of 38,191 square feet, which is the area of said Parcel 
229/82 as set forth in the erroneous plat aforesaid. 

Second Defense 

Come now the defendants and adopting by reference all 
the matters and things in the aforesaid “First Defense” 
mentioned, for a further defense sav: 

That subsequently to the conveyance by defendants to 
plaintiff of the land conveyed pursuant to said contract of 
March 11, 1941, and, upon discovery by the plaintiff of the 
mutual mistake under which both plaintiff and defendants 
labored with reference to the discrepancy between said er¬ 
roneous plat and the true courses and distances of said land 
to be conveyed, plaintiff, without giving defendants an op¬ 
portunity to correct the alleged failure on the part of the 
defendants to convey the land required as alleged by plain- 
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tiff by said contract, made a direct approach to the owner 
of the land on the East of said land to be conveved reserved 
out of the conveyance by defendants’ predecessors in title 
to defendants and made a settlement by an exchange of 
lands with said adjoining owner, thus putting it out of the 
power of defendants to make a settlement by that process. 
That in connection with the exchange between plaintiff and 
said adjoining owner plaintiff caused a resurvev to be made 
of plaintiff’s and the adjoining owner’s parcels, as a result 
whereof plaintiff obtained a strip of land some 15 
8 feet wide by the depth thereof from the Westerly side 
of the said adjoining parcel, greater than the area as 
shown by the hedge monument aforesaid. 

Third Defense 

Come now the defendants and for a further defense say 
that as shown by the Complaint and the allegations of the 
First Defense of this Answer this is a cause involving title 
to real estate and is not subject to the jurisdiction of this 
Court. 

CHARLES V. IMLAY 
ROSS H. SNYDER 

1416 F Street N. W., 
Washington, D. C. 
Attorneys for Defendants. 

Service of a copy of the foregoing Answer of Defendants 
to Complaint for Damages Resulting from Non-Perform¬ 
ance of Contract for Sale of Real Estate is hereby acknowl¬ 
edged this.day of November, 1941. 


Attorney for Plaintiff 
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9 Stipulation 

Filed January 9, 1942 

It is hereby stipulated between counsel representing 
plaintiff and defendant as follows: 

(1) That the value of the real estate involved herein is 
the total sum of $472.90. 

(2) The value of the frame building located on parcel 
229/82 was $1,000.00. 

(S) JOHN D. FITZGERALD 
Attorney for Plaintiff 
(S) CHARLES V. IMLAY 

Attorney for Defendants. 

Judgment Sought to be Reviewed 

Mins. 132, page 404, Plaintiff’s motion for a new trial 
March 24, 1942, overruled. Judgment on Finding 
Judge Raedy for defendants for costs. 

10 Bill of Exceptions 

Samuel Barrow, witness for plaintiff, testified in sub¬ 
stance as follows: That he was salesman for plaintiff and 
while in the vicinity of the property involved, sometime 
prior to the signing of the contract of March 11, 1941, he 
was approached by the son of the defendants who inquired 
of witness whether he or the parties he represented would 
be interested in the purchase of the property owned by the 
defendants; witness answered that his company might be 
interested. Afterwards and before said contract was 
signed, defendant, Edward E. Richardson, presented to wit¬ 
ness a certain tracing indicated as “Dedication of land for 
public highways” (Plaintiff’s exhibit No. 3), which the de¬ 
fendant said he received from the Commissioners of the Dis¬ 
trict of Columbia covering certain proposed dedication of 
land to the District in the general vicinity for road pur¬ 
poses; that Doctor Richardson pointed out to witness on 
said tracing the Parcel 229/82 claimed to be owned by the 
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defendants at the time; that said tracing was similar to the 
District of Columbia Plat Book showing Parcel 229/82; that 
thereafter the contract of March 11, 1941, (Plaintiff’s ex¬ 
hibit Xo. 4) was prepared and signed, which contract cov¬ 
ered said Parcel 229/82 as indicated both on the “Dedica¬ 


tion of land for public highways” and said plat book of the 
District of Columbia; that prior to the signing of the con¬ 
tract witness and defendant, Edward E. Richardson, viewed 
the land and that defendant Richardson showed to witness a 
hedge running along Alabama Avenue to the east line 
11 of his property; that he showed witness no other 
lines; witness testified that he did observe a growth of 
trees and bushes on said Eastern boundary not in a perfect 
line and not pointed out to him at the time of purchase; wit¬ 
ness further stated that these trees and bushes were irregu¬ 
lar in location and not in a direct line, nor of a uniform size 
or location, they varying as to size, direction and location; 
that the Assessment Books of the District of Columbia indi¬ 
cated the area of said parcel to be 38,191 square feet and the 
same was assessed in the name of the defendants; that after 
the discovery of the discrepancy in the square footage both 
he and the defendants’ son called upon the owner of the ad¬ 
joining property, Gladys R. Faithful, for the purpose of ob¬ 
taining a deed from said adjoining owner for 809.69 square 
feet, part of the property involved in this suit. The real 
consideration for said deed, dated July 17, 1941, was the 
retention by Mrs. Faithful of the other shortage in plain¬ 
tiff’s deed from the Richardsons of 1906.91 square feet to 
the South of the Faithful tract and the conveyance by plain¬ 
tiff to Mrs. Faithful of additional ground contiguous on the 
South. 

Witness identified an office copy of a letter of June 26, 
1941, from plaintiff to Edward M. Richardson, son and 
agent for defendants, the full text of which is hereafter 
quoted. Witness placed the negotiations for the settlement 
with Mrs. Faithful between said letter of June 26th and 
said deed of July 17th, 1941, and admitted that no claim for 
damages for the shortage was made between those dates. 
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Witness identified the hedge on the Faithful tract East 
of the property conveyed by defendants to plaintiff, and 
said that part thereof was removed in the process of 
straightening out the boundary. The effect also was to bring 
back Eastward or eliminate some of the trees and shrubs in 
the growth of trees and shrubs to which witness had testified 
as being between the property conveyed by defendants to 
plaintiff. 

12 H. R. Howenstein, secretary of the plaintiff, testi¬ 
fied in substance as follows: That he signed the con¬ 
tract of March 11, 1941, on behalf of the plaintiff corpora¬ 
tion for the purchase of Parcel 229/82; that he did not in¬ 
spect the property ahead of sale and hence no intervening 
growth was pointed out to him, but in the process of build¬ 
ing, some trees and shrubs were removed in straightening 
out the boundarv between the tract conveved by defendants 
to plaintiff and the Faithful tract to the East thereof; that 
an examination of title to the property was ordered by him 
from the District Title Insurance Company covering said 
land; that the certificate of title presented to plaintiff from 
said Title Company dated April 11, 1941, (Plaintiff’s ex¬ 
hibit No. 9) described Parcel 229/82 as follows: 

“Case No. 282354. Schedule “A” Above Referred To. 


Caption. 

Part of a tract of land called “St. Elizabeth”, described 
as follows: beginning for the same on the South line of 
Alabama Avenue (formerly Hamilton Road) at the North¬ 
west corner of the land conveyed to Gladys R. Faithful by 
Deed dated May 10,1930 and recorded in Liber 6450 at folio 

264 of the Land Records of the District of Columbia, and 
| # 7 
running thence South 77° 39' West, along said Southerly 

line of Alabama Avenue, 117.80 feet; thence South 12° 21' 

East, 304.52 feet to the original line of the “St. Elizabeth” 

tract; thence along said line, North 37° 14' East, 337.07 feet 


11 


more or less, to the Southerly line of the parcel conveyed to 
Gladvs R. Faithful bv the Deed aforesaid: thence "Westerly 

» * 7 %> 

along: Gladys B. Faithful’s Southerly line, 139.02 feet more 
or less, to the Southwest corner of aforementioned parcel: 
and thence Northerly alone: Gladys R. Faithful’s line, 8G 
feet to the place of beginning.” 

Said description included the 2716.59 square feet so far as 
courses and distances are concerned, but was erroneous so 
far as it referred to “the Southwest corner of aforemen¬ 
tioned (Faithful) parcel”, the reference thereto conform¬ 
ing to the erroneous plat and not to the Title Company de¬ 
scription, (the value of which is the subject matter of this 
suit); that plaintiff followed the usual custom in buying 
property, namely: consulted the Tax Office of the District 
of Columbia and found that the real estate taxes for the 
property in question were assessed in the name of the 
13 defendants and had been paid for a number of years 
bv defendants; that he consulted the Surveyor’s Office 

•■7 • 

of the District of Columbia and there found that the Parcel 
229/82 was covered in accordance with said title report; 
that he also conferred with the Building Department of the 
District of Columbia and the Engineering Department of 
the District of Columbia and found that the property in 
question was indicated to be in Parcel 229/82: that the deed 
of April 3, 1941, from defendants to plaintiff, (Plaintiff’s 
exhibit No. 7) was identified by him as the property con¬ 
veyed by the defendants to plaintiff in accordance with the 
contract of March 11,1941, said deed describing said land as 
follows: 

“Part of a tract of land called “St. Elizabeth”, in the 
county of "Washington, District of Columbia, described as 
follows: beginning for the same on the South line of Ala¬ 
bama Avenue, (formerly Hamilton Road), at the Northwest 
corner of the land conveyed to Gladys R. Faithful, by Deed 
dated May 10, 1930 and recorded in Liber 6450 at folio 264 
of the Land Records of the District of Columbia; and run- 
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ninir thence South 77° 39' West along said Southerly line of 
Alabama Avenue, 117.80 feet; thence South 12° 21' East, 
304.52 feet to the original line of the St. Elizabeth tract: 
thence along said line, North 37° 14' East, 337.07 feet, more 
or less to the Southerly line of the parcel convcved to Gladvs 
R. Faithful, by Deed aforesaid; thence Westerly along 
Gladys R. Faithful’s Southerly line, 139.02 feet, more or 
less to the Southwest corner of said aforementioned parcel; 
and thence Northerly along Gladvs R. Faithful’s Westerly 
line 80 feet to the place of beginning. Subject to covenants 
and restrictions running with the land.” 


That the land in controversy was included in the descrip¬ 
tion contained in said deed from defendants to plaintiff, so 
far its courses and distances were concerned but not so far 
as it referred to “the Southwest corner of aforementioned 
(Faithful) parcel”, which conformed to the erroneous plat, 
and, so far as the quoted reference is concerned, had the 
effect of making the aforesaid shortage of 2,716.59 square 
feet. 

That some time after the delivery and recording of said 
deed, plaintiff began to break ground in order to build, and 
immediately received a telephone message from the adjoin¬ 
ing property owner, Mrs. Faithful, to the effect that he was 
encroaching upon her land; that Mrs. Faithful and 
14 witness inquired at the Surveyor’s Office and found 
that the said Mrs. Faithful was the owner of 809.69 
square feet (of land to the West of her tract included in the 
erroneous plat) and also 1906.9 square feet (of land to the 
South of her tract included in the erroneous plat), a total of 
2716.59 square feet, of the property defendants apparently 
had conveyed to plaintiff in said deed and in pursuant to 
said contract of March 11, 1941; that being satisfied that 
said 2716.59 square feet was owned by Mrs. Faithful and 
not by the defendants, arrangements were thereafter made 
with Mrs. Faithful by witness to obtain the 809.69 square 
feet from her, and, in exchange therefor his company agreed 
to and did convey to Mrs. Faithful other square footage con- 


13 


tained in the deed from defendants to plaintiff so far as it 
was called for in the courses and distances in said deed as 
distinguished from the reference to the “southwest corner” 
of the Gladys R. Faithful parcel in the description in the 
deed quoted above; that attempts were made by plaintiff 
to have the defendants correct the error and obtain from 
Mrs. Faithful a deed to the property in question but without 
tangible results; that before the completion of the arrange¬ 
ment between Mrs. Faithful and the plaintiff for the adjust¬ 
ment of the property involved, a letter dated June 26, 1941, 
was addressed to defendant, Edward Richardson, as fol¬ 
lows: (Plaintiff’s exhibit No. 12) 

June 26, 1941 

“Mr. Edward Richardson 
3132 Nichols Avenue, S.E., 

Washington, D. C. 

Dear Mr. Richardson: 

We enclose Deed prepared by the Home Title Co. from 
Mrs. Faithful to you and your wife for the piece of ground 
for which we failed to get a good title to make our lot run 
at right angles with Alabama Avenue. We hope you will 
be able to get Mrs. Faithful to sign same before a notarv 
public and then you sign the second deed for same property 
to us and mail same to this office in enclosed envelope. 

Kindly attend to the matter as soon as possible as we have 
been greatly delayed by this mistake made in the description 
and we will appreciate anything you can do to straighten out 
the case. Below is sketched a plat showing the part 
15 conveyed and I believe it was intended by all parties 
to have the lines run at right angles from Alabama 
Avenue. You will see Mrs. Faithful still continues to hold 
240 ft. on Alabama Ave. by 86 feet deep. 

Very trulv vours, 

HOWENSTEIN REALTY CORP. 
By (s) H. R. HOWENSTEIN, 

Secy.” 


Enc.-2 
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That by Deed dated July 17, 1941, Gladys R. Faithful con¬ 
veyed to plaintiff the aforesaid 809.69 sepia re feet which was 
described as follows (Plaintiff’s exhibit No. 10): 


‘‘Part of a tract of land called “St. Elizabeth” described 
as follows: Beginning for the same at a point in the south 
line of Alabama Avenue (formerly Hamilton Road), said 
point of beginning being South 77° 39' West 240 feet from 
the Northeasterly corner of a tract of land taxed as Parcel 
229 54, and running thence due South 86 feet; thence due 
East'18.83 feet; thence North 12° 21' West 88.04 feet to the 
point of bee-inning, containing 809.69 square feet.” 


That plaintiff in exchange for said 809.69 square feet did 
convey to Mrs. Faithful the following real estate which is 
part of Parcel 229 7 82 conveyed by said Deed of April 3, 
1941, from defendants to plaintiff (Plaintiff's exhibit No. 
11), in addition to other land still further to the South of 
the shortage of 1906.91 square feet to the South of the Faith¬ 
ful tract as called for in the courses and distances in the 
deed of April 3, 1941, from defendants to plaintiff: 


“Part of a tract of land called “St. Elizabeth” described 
as follows: Beginning for the same at a point in the east¬ 
erly line of a tract of land taxed as Parcel 229 82, said point 
being South 37° 14' West 194.30 feet from the northeasterly 
corner of Parcel 229/54, and running thence south 77° 39' 


West 92.08 feet; thence North 12° 21' West 39.97 feet: thence 
North 77° 39' East 139.02 feet; thence South 37°14' West 
61.65 feet to the point of beginning, containing 4,618.53 
square feet.” 

i 

Witness had some talks with defendant Edward E. Richard¬ 
son as to the settlement of boundary with Mrs. Faithful but 
was not present when the conference was held on that sub¬ 
ject between her, witness Barrow, and Edward M. Richard¬ 
son. 

Gladys R. Faithful, witness for defendants, testified in 
substance as follows: That the small trees, bushes, 
16 shrubs and hedge at the West of her tract and the 
East of the land conveyed by defendants to plaintiff 
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were, so far as she was concerned, a “hit and miss propo¬ 
sition” and were never understood bv her to be the definite 
allocation of the line of division between her property and 
the defendant’s, Edward Richardson; that a tree or tree 
stump located at Alabama Avenue at the corner of the two 
properties was “an apex or hub” from which she measured 
her property by direction; that the trees and bushes to the 
West were not in direct line because the brushes were “here 
and there”. But “they made a perfect border”. “You 
could tell which was which. Mine was sodded—the other 
was not”. On the South the line of plantings made by the 
tenant of the frame house on the corner of 12th St. and Ala¬ 
bama Ave. showed the separation between the two proper¬ 
ties. The plantings on the West as well as some 14 or 15 
feet of Mrs. Faithful’s Alabama Avenue hedge were re¬ 
moved on building operations. The result of the readjust¬ 
ment was thus to lop off 14 or 15 feet of her hedge and to 
make “a tree which once stood on my property now stand on 
theirs (plaintiff’s)”. Witness thus had to give up more 
than she thought she was surrendering. 

Edward M. Richardson, son of defendants, testifying in 
behalf of defendants, stated: That the true boundaries (that 
is, what was afterwards shown on the corrected survey) be¬ 
tween the Faithful tract and defendants’ land both on the 
West and South were plainly evident and these were 
pointed out to Mr. Barrow, salesman, before the sale; that 
these on the West of the Faithful tract consisted of a row 
of trees and shrubs and at the South thereof bv a row of 
plantings; that he had received the above quoted letter 
dated June 26, 1941, from plaintiff which letter enclosed a 
proposed deed to be executed by Mrs. Faithful to the defen¬ 
dants covering the land in question; that he, representing 
defendants, and the witness, Mr. Barrow, representing the 
plaintiff, obtained a deed of exchange from Mrs. Faithful 
to defendant for 809.69 square feet; that he believed or un¬ 
derstood that the transfer from Mrs. Faithful of 
17 809.69 square feet to the plaintiff together with the 

retention by Mrs. Faithful of 1906.9 square feet, plus 
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additional land conveyed by the plaintiff to Mrs. Faithful 
from Parcel 229/82, totalling in excess of 4,500 square feet 
was a settlement of the matter and thereby exonerated the 
defendants from any damage. That no claim for damages 
was made for the alleged shortage until following a letter 
of July 25,1941, from plaintiff to defendants making a claim 
only for certain unpaid special assessments (afterwards in¬ 
cluded in the complaint and paid by defendants before trial) 
and not until the matter had been referred to defendants’ 
attorney and plaintiff’s attorney made demand for the first 
time tor the shortage in a letter to defendants of Julv 30, 
1941. 

I 

(It was stipulated at the trial by the parties that the sum 
of $158.95 claimed for special assessments was paid by de¬ 
fendants to plaintiff and thus fully satisfied.) 

Defendant, Edward E. Richardson, in his own defense, 
testified in substance as follows: That he confirms what 
Edward M. Richardson said as to plantings on the West as 
marking separation and as to the pointing out of them to 
Mr. Barrow in connection with the sale; that on direct ex¬ 
amination said that the plantings on the South were in line 
with the erroneous plat, but on cross examination (after he 
had left the stand) said that these plantings “were on the 
line of the property we were conveying”. That he had in 
his possession the above mentioned “Dedication of land for 
public highways” and exhibited the same to plaintiff’s 
salesman, Samuel Barrow; that witness indicated on said 
dedication of land for public highways Parcel 229/82 as the 
land of the defendants; that witness and the said Samuel 
Barrow, salesman of plaintiff, viewed the land and witness 
pointed out to the salesman certain trees, bushes, shrubs 
and hedge of an irregular size and location as the line of 
where his property began and ended as distinguished from 
the adjoining property of Mrs. Faithful; that witness did 
not designate by direction either in distance or points 
18 his land as distinguished from the adjoining land of 
Mrs. Faithful; that there was also a smooth grass 
surface and flower bed owned by Mrs. Faithful which he 
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indicated as an additional designation of liis land to said 
Barrow; that lie paid the real estate taxes on said 2716.59 
square feet for the years he owned Parcel 229/82, and which 
he had no reason to believe he did not own. 

Witness had no part in the negotiations for settlement 
with Mrs. Faithful, his son, and Mr. Barrow; that he re¬ 
ceived no demand from plaintiff for damages for an alleged 
shortage of land conveyed until he and his co-defendant 
wife received the letter of July 30, 1941 (which he identi¬ 
fied), from plaintiff’s attorney making mention for the first 
time of a claim therefor; that he had previously received a 
letter of July 25, 1941, from plaintiff to his wife and him 
making a demand for payment of certain unpaid special 
assessments, which letter had made no reference to a claim 
for alleged damages for a shortage of land conveyed. 

The contract of Marcli 11, 1941, between plaintiff and 
defendants was for the purchase of Parcel 229/82 in Square 
5946 with improvements thereon known as S. E. corner 12th 
Street and Alabama Avenue, Southeast, in the District of 
Columbia; total price was $6,100.; that said sum was ac¬ 
tually paid by plaintiff to defendants; that said contract 
among other things, (Plaintiff’s exhibit No. 4) contained 
the following provision: 

4 ‘This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained.” 

The deed of April 3, 1941, from defendants to plaintiff 
attempting to convey the square footage in controversy con¬ 
tained the following covenant (Plaintiff’s exhibit No. 7): 

“And the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed; and 
that thev will execute such further assurances of said land 
as may be requisite.” 

Samuel Barrow, witness for plaintiff in rebuttal, denied 
that he ever indicated to witness Richardson, son of defen- 
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dants, that the arrangement between Mrs. Faithful 
19 and plaintiff for the conveyance of 809.69 square feet 
by Mrs. Faithful to plaintiff was in settlement of 
plaintiff's claim against defendants. 

Motion for new trial was filed by plaintiff setting forth 
the following, all of which were over-ruled by the Court and 
findings were made for defendants with costs: 

1. The Court erred in finding in favor of the defendants. 

2. The Court erred in not finding in favor of the plaintiff. 

3. The findings of the Court are contrary to the evidence. 

4. The findings of the Court are contrary to the weight 
of the evidence. 

5. The Court erred in allowing the oral testimonv of the 
defendants to over-ride the contents of the written contract 
between plaintiff and defendants, the written contract con¬ 
tained the final and entire agreement between the parties, 
and that they shall not be bound by any terms, conditions, 
statements or representations, oral or written, not con¬ 
tained in said written contract. 

6. The Court erred in not finding for the plaintiff in that 
the deed of conveyance from defendants to plaintiff con¬ 
tained a warranty of the property conveyed. 

7. And for such other and further matters as appear of 
recqrd. 

Numbers 5 and 6 of Motion for New Trial being specific 
exceptions noted by plaintiff to action taken by Trial Judge. 

ELLEN K. RAEDY 

Judge . 

We consent to the approval 
of the above by the Court. 

JOHN D. FITZGERALD 

Attorney for Plaintiff 
CHARLES V. IMLAY 

Attorney for Defendants 

• #•••••••• 
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Charles V. Imlay, Esq., 

20 Ross Snyder, Esq., 

1416 - F St. N. W., 

Wash. D. C. 

Gentlemen: 

Statement of Points on Which Plaintiff Intends to Rely on 

Appeal 

Filed April 2,1942 

1 . 

The Court erred in allowing oral testimony of the defen¬ 
dants to vary the terms of the written real estate sales con¬ 
tract of March 11, 1941, said written contract containing 
by its terms the final and entire agreement between the 
parties, and that said parties shall not be bound by any 
terms, conditions, statements or representations, oral or 
written, not contained in said written contract. 

2 . 

The Court erred in not finding for the plaintiff in that the 
deed of conveyance, dated April 3, 1941, from the defen¬ 
dants to plaintiff contained a warranty of the property con¬ 
veyed, and that said defendants by the terms of said deed 
covenanted that they would execute such further assurances, 
of said land as may be requisite. 

JOHN D. FITZGERALD, 

Attorney for plaintiff 
226—Wood'ward Bldg., Wash. D. C. 
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BRIEF FOR APPELLEES. 


COUNTER STATEMENT. 

The sales contract between appellees and appellant de¬ 
scribed the land to be conveyed by the former to the latter 
merely as “Parcel 229/82 in Square 5946”. (App. p. 2). 1 It 
is not alleged that it made anv mention of area. While the 
tracing used in the negotiations (App. p. 8) in its courses 
and distances, as afterwards reproduced in the title com¬ 
pany’s preliminary report (App. p. 10), called for an area 
larger than that actually conveyed to the extent of the 


t All appendix references are to appellant’s, which contains the whole record. 
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claimed shortage, (App. p. 3), the area was not noted on the 
tracing. Area could not have been determined therefrom 
except by a difficult calculation from courses and distances 
based on higher mathematics which laymen could not make 
and which it does not appear either party made. Both ap¬ 
pellees and appellant were ignorant that the courses and 
distances called for more than appellees owned. Appel¬ 
lant's case implies that. The records at the Surveyor's 
Office were in error (App. p. 11). Appellee Edward E. 
Richardson “had no reason to believe he did not own" the 


shortage (App. p. 17): it is not alleged that appellee Grace 
i\ Richardson, his wife, (App. p. 3) did. There is no alle¬ 
gation or testimony of fraud, negligence, or superior knowl¬ 
edge on the part of one party as against the other. 

The parties on both sides relied not upon the area of the 
parcel but a mistaken belief ‘‘by all parties’’, as appellant 
admits in its letter in the Appendix (p. 13), that the line of 
division between the land conveved ran “at right angles 
from Alabama Avenue" [Ibid.) instead of at an acute angle. 
The testimony as to the natural growth between the two 
tracts which appellees contend all parties accepted as the 
line of division will be analyzed in detail in the argument. 

Appellant accepted in performance of the executory con¬ 
tract of March 11, 1941, a deed in which the description 
(App. pp. 11-12) similar to that in the title company report 
(App. p. 10) lixes the critical point of the division at the 
“Southwest corner" (App. p. 12) of the adjoining Faithful 
tract. When this point was later properly located it was 
found not to conform to its position as indicated by the 
courses and distances on the erroneous tracing (App. p. 11, 
p. 12), but further Westward upon land which both parties 
had erroneously assumed had been conveyed. Appellees 
contend that said “Southwest corner*’ designation is a 
monument which takes priority over the courses and dis¬ 


tances under familiar rules to which reference will be made 


and that appellant is bound by that natural monument as 
against the courses and distances. 


3 


The shortage was 2,716.60 to 38,191 square feet (App. p. 
6, Par. 6b; App. p. 9), slightly over 7 per cent. 

There is a stipulation in the Appendix (p. 8) as to the 
“value” of the shortage. It is not conceded by appellees 
that the question of damages is involved in this appeal, or 
that the “value” of the shortage is the measure of damages. 

SUMMARY OF ARGUMENT. 

I. 

The land was sold by a parcel designation in gross as dis¬ 
tinguished from area. That the parties so intended is evi¬ 
denced bv the testimonv as to the location of a natural 
% * 

growth between the parcel and the adjoining land, and by 
the designation of a fixed point on the latter which after¬ 
wards was contained in the deed. The contract then was 
fully performed by the conveyance of the land so identified 
in gross, notwithstanding the inconsistency of courses and 
distances in the deed. 


II. 

Appellant was not induced to make the contract by mis¬ 
representation. No fraud or negligence on appellees' part 
is alleged. No innocent misrepresentation existed, because 
both parties were alike ignorant of the errors in the written 
records. Moreover, neither was deceived because they both 
relied upon a natural boundary with the adjacent tract and 
a fixed point therein. 


III. 

Appellees conveyed and appellant accepted in perform¬ 
ance of the contract land intended by both so to be conveyed 
and accepted, so far as a fixed point of adjoining land (a 
monument) therein contained, described the land. Said 
fixed point or monument controls over the erroneous 
courses and distances set forth in the deed. 
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ARGUMENT. 

I. 

Land Sold in Gross and Not by Area. 

The contract of sale, as lias been shown, referred to the 
land to be conveyed merely as “Parcel 229/82 in Square 
594(i”, containing no reference to courses and distances 
or to area. (Complaint Par. 4, App. 2; Bill of Exs. App. p. 
8). The parties on both sides bound themselves to the con¬ 
tract as “the filial and entire agreement” between them, 
further agreeing not to be bound “by any terms, condi¬ 
tions, statements or representations, oral or written, not 
herein contained**. (App. p. 17.) 

The erroneous tracing then is not a part of the contract. 
It was not a misrepresentation to induce the contract, for, 
as shown in the Counter Statement above and as admitted 
by appellant, all parties were mistaken as to its accuracy, 
including the Surveyor's Office. (App. pp. 11, 12). The 
tracing is, however, admissible as evidence to explain the 
latent ambiguity in the parcel designation, and by the same 
token the testimony with reference to the natural growth be¬ 
tween the Richardson and Faithful tracts as the agreed 
division line is admissible. And another important element 
of evidence outside the contract is the reference in the deed 
to the “Southwest corner*’ of the Faithful tract. 

The ambiguity arises from the circumstances that the 
parcel designation corresponded with a tracing of a plat in 
the Surveyor’s Office which indicated a division line at right 
angles to Alabama Avenue (as all parties believed to be 
the fact (App. p. 13)), when a corrected survey afterwards 
made'showed the division line to run at an acute angle from 
the tree forming the “Apex or hub” on Alabama Avenue 
which Mrs. Faithful described. (App. p. 15.) 

A. Xatural Growth Between Two Tracts Identified as 
Boundary. 


The testimony as to the existence of the natural growth 
between the two tracts on the West and South ol* the Faith¬ 
ful tract (referred to in appellees' answer to the complaint. 
Par. 4(a) (App. p. 5) as a “hedge"), and the reliance of 
the parties thereon, as set forth in the Bill of Exceptions 
and as fairly reproduced by Appellant in its Statement, 
clearly preponderates. 

Appellant’s witness Barrow, though he says the natural 
growth was not pointed out to him at the time of negotia¬ 
tions for purchase, yet “did observe a growth of trees and 
bushes on said Eastern boundary not in perfect line". (App. 
p. 11) Appellant's only other witness, Ilowenstein, did not 
inspect the property ahead of sale but says that “in the 
process of building some trees and shrubs were removed" 
in straightening out the boundary between the two tracts. 
(App. p. 10.) 

For appellees the testimony (quoted in the language of 
the Bill of Exceptions) was as follows: 

Edward M. Richardson, son of appellees, testified (App. 
p. 15): 

“That the true boundaries (that is, what was after¬ 
wards shown on the corrected survey) between the 
Faithful tract and the defendants' land both on the 
West and South were plainly evident and these were 
pointed out to Mr. Barrow salesman before the sale: 
that those on the West of the Faithful tract consisted 
of a row of trees and shrubs and at the South thereof 
by a row of plantings. * * *" 

Appellee Edward E. Richardson testified (App. 1C>) 

“That he confirms what Edward M. Richardson said 
as to plantings on the West as marking separation 
and as to the pointing out of them to Mr. Barrow in 
connection with the sale. * * * 

“* * * That witness and the said Samuel Barrow, 
salesman of plaintiff, viewed the land and witness 
pointed out to the salesman certain trees, bushes, 
shrubs and hedge of an irregular size and location as 
the line of where his property began and ended as dis- 
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tinguished from the adjoining property of Mrs. Faith¬ 
ful; that witness did not designate by direction either 
in distance or points his land as distinguished from 
the adjoining land of Mrs. Faithful; that there was 
also a smooth grass surface and Mower bed owned by 
M rs. Faithful which !u* indicated as an additional desig¬ 
nation of his land to said Barrow. * * *" 


(Jladys K. Faithful, the adjoining owner, testified, (App. 
1 >. 15 ); 

“That the small trees, bushes, shrubs and hedge at 
the West of her tract and the Fast of the land conveyed 
by defendants to plaintiff were, so far as she was con- 
ccrnd. a ‘hit and miss proposition’ and were never un¬ 
derstood by her t<> be the definite allocation of the line 
of division between her property and the defendant’s, 
Edward Richardson; that a tree or tree stump located 
at Alabama Avenue at the corner of the two properties 
was an ‘apex or hub' from which she measured her 
property by direction; that the trees and bushes were 
not in direct line because the bushes were ‘here and 
there.' But ‘they made a perfect border’. ‘You could 
tell which was which. Mine was sodded—the other was 
not'. On the South the line of plantings made by the 
tenant of the frame house on the corner of 12th Street 
and Alabama Ave. showed the separation between the 
two properties." 

These plantings were clearly the intended line of separa¬ 
tion. In the process of straightening out the boundaries 
they disappeared entirely with some further encroachment 
on Mrs. Faithful's land and Alabama Avenue hedge. (Bar- 
row App. ]). 10; Howenstein Ibid.; Faithful App. p. 15). 
Appellant got in the final settlement with Mrs. Faithful 
more than it thought it was getting in the first negotiations 
for purchase from appellees: Mrs. Faithful in the final 
settlement “had to give up more than she thought she was 
surrendering". (App. p. 15.) 

The testimonv thus analyzed was admitted without ob- 
» • 

jection by appellant. The Bill of Exceptions indicates none. 
It was convincing to the court below and taken in its most 
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unfavorable light it cannot be said that the lover court erred 
in its conclusion therefrom. Appellant attempts, however, 

to sav tlie testimonv should not have boon allowed because 

■ • 

it tended to vurv the terms of a written instrument. 

% 

(Applt's Brief p. G, p. 8.) Appellant attempts to limit the 
restriction in the places cited to “oral** testimony, assum¬ 
ing that the erroneous tracing is not such. But the case 
which appellant cites in this connection and from which it 
quotes at length (Ibid. pp. 8-9), Baltimore Permanent Iilda. 
and Land Society v. Smith. 54 Md. 187, applies the elemen¬ 
tary rule of exclusion of ‘‘parol” evidence, which rule, if 
applicable here, would exclude both the testimony with ref¬ 
erence to the natural growth and the tracing, the first 
“oral”, and hence “parol”, the second though not “oral” 
nevertheless “parol”. 

(Incidentally the appellant in the lirst topic of Summary 
of Argument (Applt's Br. p. G) seems to interpret the 
limitation provision of the contract (App. p. 17) to “oral” 
arrangements, overlooking the fact that it applies, as indi¬ 
cated above, to “terms * * * oral or written”.) 

In view, however, of the fact that the parcel designation 
standing alone is meaningless and therefore ambiguous, tes¬ 
timony both as to the tracing and the natural growth is ad¬ 
missible “to remove the latent ambiguities” as stated in 
the very quotation in Appellant's Brief (p. 9) from Balti¬ 
more Permanent Bldg, and Land Society v. Smith.. This 
is in accord with the general rule permitting parol evidence 
to explain latent ambiguities in contracts. 

Donaldson v. Uhlf elder. 21 App. D. C. 489, and Lippincott v. 
Kerr. 59 App. I). C. 290, 40 Fed. (2d) 802, cited in this con¬ 
nection in appellant's brief (p. 9). shed no light on this case, 
involving, as they do, the application of the parol evidence 
rule to conditions and representations as to quality in 
leases. 


The testimonv as to natural growth as a boundarv be- 
tween the two tracts indicates that the parties were buying 
the Richardson parcel as bounded by the Faithful parcel, 
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whatever the area of the parcel might be. The tracing did 
not in fact show the area otherwise than as it might be com¬ 
puted from courses and distances which would have required 
an expert calculation beyond laymen. (Appellant will admit 
that its third sentence under the title of “Argument” in 
its brief (p. 7) is not intended to state otherwise, but to 
state that the area appeared only by reference from the 
tracing to the plat and assessment books). The tracing did 
show the line of division running at right angles to Ala¬ 
bama Avenue, but in so far as this varied from the natural 
growth identified as a boundary all parties were mistaken. 
(App. p. 13, letter.) 

But the argument for the sale in gross does not rest only 
upon a determination between these two elements of parol 
proof. 

B. Faithful Southwest Corner Definite Designation In 
Deal of Con vega nee. 

Just as tin* parties in viewing the property identified the 
parcel named in the contract as divided on the East by the 
natural growth, between the parcel and the Faithful tract, 
so likewise in the subsequent deed of conveyance they fixed 
the ‘Southwest corner** of the Faithful tract as the boun¬ 
dary. The ambiguous parcel designation in the contract is 
thus interpreted in the deed as land bounded on the East by 
the Faithful tract without reference to area. The dis¬ 
crepancy between a definite point thus named and the metes 
and bounds of the deed is not mentioned in appellant's 
brief, although this discrepancy, unknown to the parties 
until building operations began (App. p. 12), caused the 
trouble. The additional land obtained from Mrs. Faithful 
was to conform the conveyance to the “courses and dis¬ 
tances in said deed as distinguished from the reference to 
the ‘southwest corner* ”. (App. p. 13.) 

The priority of the definite point as a “monument” is 
referred to hereafter: mention is made of the matter here as 
an added element of external proof outside the contract it- 
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self to explain the ambiguity of the parcel designation and 
to show that the parties were contracting and conveying 
with reference to a parcel in gross without respect to area. 

In 6(> Corpus Juris, p. 1485 under the title ‘‘Deficiency in 
Quantity of Land” it is said: 

“Where land is sold and purchased by the acre or 
other quantitative unit, and there is a deficiency in the 
quantity specified in the contract of sale or the con¬ 
veyance, the purchaser is entitled to maintain an action 
to recover a proportionate part of the purchase price 
paid, however small, it has been said, the deficiency 
may be. Where, however, the sale is in gross or by 
tract anj not by quantity, a deficiency in the estimated 
or supposed quantity will ordinarily not authorize the 
maintenance of an action for a recovery, as for an over¬ 
payment, on account of the deficiency: * * V' 

The proposition in the second sentence, containing the 
words we have italicized, governs this case. 

One of the cases cited in support of the above rule is 
Volt mans v. Kurtz. 107 Mich. 412, 132 X. W. 1009, 36 L. R. 
A. (X. S.) 558, where it is held that a shortage in a sale 
of an eighth of a section of land of less than four acres 
from the amount which the subdivision should have con¬ 
tained does not breach a covenant of seisin, where the tract 
sold is inclosed by fences, which were pointed out. and the 
shortage is caused by mistake in locating a fence which had 
stood during the limitation period. 

It is believed that the “fences” in the case cited and 
the failure of the area to correspond thereto offers a per¬ 
fect analogy to the natural growth in the present case (or 
what is the same thing), the “Southwest corner” of the 
Gladys Faithful lot and the failure of the courses and dis¬ 
tances in the deed from appellees to appellant to conform 
thereto. 

The rule referred to in the above quotation from Corpus 
Juris is stated in substance in 27 R. C. L. 355 where it is 
said that relief from mistake as to quantity of land in a 
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description will not bo granted as a general rule “where it 
appears that the parties intended a contract of hazard, as 
where tin* sale is in gross and not by acreage or quantity 
as a basis for the price." The case cited in support of the 
above quotation is Welch Pub. Co. v. Johnson Realty Co.. 
7S \Y. Va. 330, SO S. E. 707. L. R. A. 1917 A. 200. There, 
in a converse case to the present, the seller sought to escape 
the consequences of a sale of a town lot by designation as 
such containing a larger area. The court denied relief say¬ 
ing (p. 336): 


“A lot in a town plat is an entity like a farm or 

Inlet of land, and is usuallv dealt with as such. A sale 

• • • • 

of a farm or tract bv name or general description K 
a sale in gross, and the acreage is not tin* basis of the 
contract, even though it is mentioned by way of descrip 
tion. A sale of a lot the identity, location, and dimen¬ 
sions of which are found in a town plat, must lx* re¬ 
garded in much the same way.” 


Most of the cases cited by appellant are those of a sale 
by quantity, in which the proposition of the first sentence 
of the above quotation from Corpus Juris applies. Balti¬ 
more Pi rnirno nt Build iny anJ Laud Society, cited supra. 
(Applt’s Hr. p. 8) is a sale of “about sixty-five acres'*. 
Horn Phillips. 167 Iowa 169, 149 X. \Y. SO '(Ibid. p. 9) is 
a conveyance of “twenty-five acres more or less*’. 1 Tropica 
Laud dud I in proremnit Co. v. Lambonrn. 170 Cal. 33, 148 
Pae. 206 (Ibid. p. 9) involves a conveyance of “106 acres'*. 
(larducr v. Kiburz. 1S4 Iowa 1268, 168 X. \Y. 814, is a case 
of a warranty to sell “300 acres more or less*’. ( Cochran 
v. Pascoult. 34 Md. 1 (Applt’s P>r. p. 11) involves not a 
question of shortage in description but an alleged misrep¬ 
resentation as to title in a part conveyed.) 


1 If the question of damages were involved, which appellees do not con¬ 
cede. the quotation from this case shows the measure is a diminution of the 
purchase price in the ratio of the shortage to the total area, not the “value” 
of the shortage as indicated by appellant in introducing the quotation. 
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Contract Not Induced by Misrepresentation. 

Xo fraud is alleged in the procurement of the contract. 
It is agreed, as pointed out before and as conceded by ap¬ 
pellant, that all parties were mistaken. If then the tracing 
is meant by appellant as a misrepresentation which induced 
the contract and which though innocent, either because of 
negligence on the part of appellees or superior knowledge 
on their part, founds an action for damages under ele¬ 
mentary principles (E.g. 23 Am. Jur. p. 821, “Quantity, 
Acreage, and Boundaries”), it fails as such because, first, 
its error was not that of appellees, but of both parties, 
founded upon an error in official records and, secondly, the 
tracing as a misrepresentation of the innocent kind men¬ 
tioned was overcome by the agreement on the* natural 
growth as a boundary and the placing of the “Southwest 
Corner” of the Faithful tract as a fixed point of boundary. 
If the pointing out of the natural growth as a boundary 
was a representation only on appellees’ side, it was a cor¬ 
rect representation, certainly when taken in connection with 
the subsequent designation in the deed of the “Southwest 
corner” of the Faithful tract and this correct representa¬ 
tion negatives the effect of any representation arising from 
the tracing. 


Farties Bound by Faithful Southwest Comer as a 

Monument. 


The deed of conveyance of April 3, 1941, contained a 
description (App. p. 11) stating the courses and distances 
in conformity to the description furnished by the title com¬ 
pany (App. p. 10) both consistent with the tracing. But, 
as has been shown, the description in the deed (like that 
in the report of the title company) made reference to the 
adjacent boundary of the “Southwest corner” of the 
Faithful tract, out of line with the courses and distances, 
but in line with the natural growth identified by the parties. 


12 


Xot only did the appellees by i»iviiii*‘ the deed and the ap¬ 
pellant hy accepting it thus interpret alike the ambiguous 
pared designation in the contract, but by a well known rule 
in the law of convevancing thev hound themselves to the 
“Southwest corner” of the Faithful tract as an adjacent 
boundary which took precedence over the call for courses 
and distances. 

'Pile oixler of precedence between different calls is stated 
in S Am. Aar. p. 7S2. Par. 51, thus: 

** Where the calls for the location of boundaries to 
land are inconsistent, other things being equal, resort 
is to he had first to natural objects or landmarks, next 
to artificial monuments, then to adjacent boundaries 
(winch are considered a sort of monument), and there¬ 
after to courses and distances.” 


Among the cases cited in support of the above are the 
following: 


Trass v. St. .Hiatus, .‘>8 W. Va. 1; If) L. R. A. 802. In a 


suit to restrain defendant citv from tearing down his house 
for an alleged encroachment of four feet on “A" Street, 


defendant city sets up distances in conveyance to plaintiff 
by his predecessor in title measured from parallel “!>” 
Street! Plaintiff shows, however, that when measurement 
is made from a building in an allev midwav between ‘‘A" 
and “IF* Streets referred to in the conveyance, his lot does 
not then encroach on “A” Street, although an error of 
four feet then exists in the call for distance between the 


alley and “B” Street. The West Virginia Supreme Court 
holds l(i>. 12, end of 2d Par.) that the building as a fixed 
point Controls “for it is a universal rule that course and 
distance yield to nature and ascertained objects”. 

Tn the classification of the relative means of determining 
boundaries, the court (p. 17) places “adjacent boundaries” 
ahead of “course and distance”. Area apparently is not 
deemed important enough to mention. Area or quantity is 
generallv bv the authorities subordinated to all other ele- 
meats in the description, e.g. 8 Am. Jar. 790, where it is 
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said: “Quantity is the least reliable of all descriptive par¬ 
ticulars in a conveyance and the last to be resorted to.” 

Austrian American Benevolent Cemetery Asso. v. De 

Dcsrochers, 1*24 Wash. 179, 214 P. 3, is a case in which the 

deed of conveyance closely resembles the deed bv which 
• * » 

appellant in the case before the Court received title from 
the appellees in that the calls for distances varied from the 
reference to adjacent boundaries. 

A conveyance was made of a lot beginning at its South¬ 
eastern corner running West 130 feet or more to the fence 
of land of one Hildebrand and thence bv the various courses 
and distances. The first distance of 130 feet or more was in 
fact at least thirty feet more than the actual distance to 
the fence of the Hildebrand lot, which was 100 feet. The 
court says that the reference to the adjacent Hildebrand 
lot controls, holding that where land is conveyed by descrip¬ 
tion referring to other and adjoining land it is proper to 
receive testimony, oral or otherwise, to show the location 
of the other land which then controls over the call for dis¬ 
tance. 

Similarly, it is submitted, the reference to the “South¬ 
west corner” of the Gladys Faithful lot controls, though 
it has the effect of giving appellant less than both parties 
thought was being conveyed. 

The above principle is applied regardless of the warranty 
in a deed. Appellant’s argument then from the warranty 
in appellees’ deed (App. p. G, Point 2; Summary II) does 
not negative the application of the doctrine. The question 
is what was warranted—the description by courses and 
distances or by the “Southwest corner”. The doctrine of 
the priority of the latter means it was the description war¬ 
ranted if any. But neither was warranted because the war¬ 
ranty was special (App. p. 17), which by the 1). 0. Code 
(1940 Ed., T. 45, s. 305) constitutes merely an undertaking 
that appellees will warrant against the claims of them¬ 
selves as grantors and of all persons claiming or to claim 
by, through, or under them. 


14 


Similarly the covenant for further assurances (App. p. 

17) must be interpreted as further assurances of what has 

been conveved and that bv the doctrine above set forth is 
* • 

the land marked by the adjacent “Southwest corner” of 
the Faithful tract, and not by the courses and distances. 
The covenant of further assurances under the D. C. Code 
(1940 Ed., T. 47), s. 80S) requires “such further assurances 
of said land as may be requisite'’. Appellant cannot 
apply that covenant to the description of the land by courses 
and distances, ignoring the superior description indicated 
by the reference to the “Southwest corner” of the Faithful 
tract. 

The'decision on the covenant for further assurances in 
Cochran v. Pascault . 7)4 Md. 1 (Applt’s Br. p. 11) is there¬ 
fore inapplicable. That decision, referring as it does to 
land actually described in a deed, not a shortage in de¬ 
scription, would be applicable here only in the event ap¬ 
pellees’ title failed as to the land described by the “South¬ 
west corner” of the Faithful tract. And it has not failed 
as to that. 


CONCLUSION. 

For the reasons given it is believed that the judgment 
below was correct on the law and facts. The facts by them¬ 
selves,' apart from any rules of law, are a convincing proof 
of the justice of that judgment: 

The parties made a contract for the sale and purchase 
of a parcel, the designation of which was meaningless by 
itself. Thev both thought it was correctlv outlined in a 
tracing, which conformed to an official plat. Tracing and 
plat were both erroneous: both parties were equally mis¬ 
taken. The parties both thought the parcel conformed to 
natural growth between the parcel and an adjoining tract. 
Tlx* judgment below resolved any doubt upon that in favor 
of appellees. In any event, a deed was passed and accepted, 
which, unknown to both parties, repeated the previous 
error, i It definitely fixed, however, a point in the adjoining 
tract hs the boundary. When the errors were finally dis- 


covered, it turned out that the disadvantage was a shortage 
to appellant which it was able to overcome by an arrange¬ 
ment with the adjoining owner, instead of (as might have 
fallen out in such an accident) a disadvantage to appellees 
in the conveyance of too much land. 

Respectfully submitted, 

Charles V. Imlay, 

Ross H. Snyder. 

1410 F Street, X. W., 
Washington, D. 0. 

Attorneys for Appellees. 



